
Labour market regulation can be dividedinto categories such as minimumconditions of employment, collectivebargaining and worker participation, theinstitutions which govern the labour market,dispute resolution and adjudication,promoting equality in the workplace,providing skills development and placementwithin the labour market and the provisionof employment-linked social security.But what is the purpose of labour marketregulation? The old conventional wisdomwas the statement by Otto Kahn-Freund inthe 1950s: ‘The main object of labour lawhas always been, and we must venture tosay always will be, to be a countervailingforce to counteract the inequality ofbargaining power which is inherent and

must be inherent in the employmentrelationship’In terms of this vision, labour lawredressed the imbalance of power betweenemployees and employers. It did so by two‘vintage’ strategies – the promotion ofcollective bargaining and the enactment ofminimum rights.But from the early 1980s, labour lawyersbegan to reassess. Governments sought tore-regulate or deregulate labour markets toenhance the bargaining power of employersat the expense of workers and unions. Itbecame widely accepted that labour lawcould be an instrument of economic policy,for instance, to control inflation. In societieswith declining union membership, collectivebargaining became increasingly lesseffective. Other situations emerged in whichemployees or unions had greater bargainingpower than an employer. There is now widespread acceptance thatlabour law is concerned with the broaderregulation of the labour market – it can nolonger just protect workers. Australianauthors Gahan & Mitchell suggest that theappropriate starting point is thatgovernments have various reasons forregulating labour markets. These may not becoordinated or harmonious and the differentneeds may be inconsistent and evenconflictual.The prominent American writer Karl Klaresuggests modern labour law has fourobjectives:• promoting allocative and productiveefficiency and economic growth;• macroeconomic management – byachieving wage stabilisation, highemployment levels and internationalcompetitiveness;• establishing and protecting fundamentalrights;• redistributing wealth and power inemployment contexts.

THEMES IN EUROPEAN LAWIn an influential analysis, Collins hasidentified three key drivers for the newdirection of employment law in the EuropeanCommunity. These are social inclusion,competitiveness and citizenship. (It is worthnoting that of these three themes, onlycompetitiveness has been explicitlyarticulated in South African labour lawdebates.)Collins says that employment lawfunctions, with other government policies, toreduce or minimise the social exclusion,which comes with unemployment. Europeanlaws about discrimination, dismissal, familyfriendly measures and improvements toemployability can be justified by the need toaddress social exclusion in a market society.Competitiveness is the attempt ofgovernments to improve the competitivenessof businesses and national economies in anincreasingly globalised economic system. Butwhile attempts to improve businesscompetitiveness have lead governments toderegulate or reduce employment laws,Collins suggests that deregulation hasachieved little to improve long-termcompetitiveness.Competitiveness needs systems ofmanagement that attract investmentsbecause they offer efficient production,innovative products and a highly skilledcooperative workforce. Employment law canbe used to provide a framework but hesuggests that competitiveness requiresconsiderable flexibility and cooperation fromwork forces and this is best achievedthrough a certainty of fair treatment andemployment security as well as mechanismsfor worker participation in the managementof businesses.
THE CHANGING NATURE OF WORKChanges in the nature of work have resultedin situations where employment law does
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not accord with the realities of workingrelationships. As a result, over the last twodecades increasing numbers of workers donot enjoy labour protection. Growinginformalisation has led to a situation wheremost of those in informal jobs have noregular benefits or employment protection. According to the ILO studies, the increasein the number of unprotected workers can belinked to factors such as globalisation;technological change and changes to theway businesses are run, often in a highlycompetitive environment. The impact ofthese factors is uneven and in somecountries have energised labour markets andcontributed to growth in employment andnew forms of work. In some countries, the state iswithdrawing from various forms of labourprotection through legislative reform or areduction of resources allocated to labourinspection or enforcement. Disputes oruncertainty concerning the legal nature ofthe employment relationship are increasinglyfrequent. Employment relationships may bedisguised or deliberately ambiguous - suchas the growth in contract work and theloopholes this finds. The ILO has proposed that nationalgovernments should review application oflabour laws to such non-standardemployment.
LACK OF PROTECTIONAbsence of labour protection can havenegative consequences for workers and theirfamilies; for enterprises and for society. Thelack of labour protection can impact uponemployers by undermining productivity anddistorting competition. Lack of labourprotection can lead to a neglect of training.This may lead to decreased productivity.Where there is inadequate training inhazardous work, it can also decrease thelevel of worker and public health and safety. The changing nature of work has also hada negative effect on the employability ofworkers – that is their capacity to fitavailable types of employment. Inunregulated work outside the boundaries oftraditional labour law, the burden ofemployment security and maintaining

employability is shifted to the employeealone.
EVIDENCE FROM DEVELOPINGCOUNTRIESStudies of Latin America suggest that labourregulations contribute to shaping employerpractices but do not seem to have influencedemployment. The evidence disprovesarguments that relaxing constraints oncontracts and dismissals is sufficient toimprove economic performance. Labourregulation is only one of the mattersrelevant to job creation. A study onArgentina, Brazil and Mexico (the choice ofthese three countries is significant in thatArgentina and Brazil undertook extensivelabour law reform while Mexico did not)suggests that irrespective of the level oflabour regulation, ‘precarious wageemployment’ (employment not complyingwith labour and social security law)increased in all three countries in the 1990s. The same study suggests labour marketprogrammes help the unemployed more than‘indirect incentives’ such as dismantlinglabour protection. Programmes developedfrom the mid-1990s onwards in thesecountries include cash transfers, direct stateemployment creation, subsidies to theprivate sector in exchange for hiringadditional workers, assistance to sectors withpotential for employment creation, publicemployment services and supply-sidemeasures such as training for theunemployed.Labour law reform in Latin America in the1990s addressed two issues – the reductionof wage costs and increased flexibility incontracts and reasons for dismissal. Jobgrowth has been in jobs of low quality in theinformal sector and in micro-enterpriseswhere workers do not have health protectionor social security - 90% of these new jobswere in the services sector. The rise of theinformal sector has led to the developmentof policies in countries such as Peru to lowerthe requirements for formal employment andallow for the integration of small and microenterprises into the formal economy.However, there is a concern that providingworkers with social benefits at a lower rate

than those provided in the formal sectorwould create an incentive for employers tosub-divide businesses in order to reduce thebenefits of workers in the formal sector. Recent studies of labour law in East Asiaconclude that most East Asian countrieshave adopted systems of labour lawmodelled on western countries.In many East Asian countries, labour lawhas often been used to bolster politicalpower in authoritarian regimes and hasoften been subordinated to the needs ofindustrialisation strategies. It has beenargued that countries that pursue export-oriented industrialisation of simplemanufactured goods will need a workforcewith some flexibility, basic skillsdevelopment and high productivity. Thisimplies a low-cost and well-controlledworkforce and industrial relations policiesand labour laws to match. Another factor isthe significant gap between law andpractice. This has manifested itself in anumber of ways including the fact thatlabour movements have not been sufficientlydeveloped to oppose the state, low levels ofcollective bargaining and low levels ofindustrial action under legal procedures. A key finding of the study of East Asia isthat labour laws have very little to do withthe construction and functioning of labourmarkets. This is a result of varying factors indifferent countries, which include the factthat labour law may not apply to smallenterprises in which most workers areemployed, or that labour is considered to belargely irrelevant in the informal sector. In his discussion of labour law in SADCcountries, Prof Evance Kalula emphasisesthat a fundamental feature of new labourlaws in the region is their ‘transplant’ nature.They are concerned with the regulation offormal labour markets to the exclusion of‘irregular’ workers particularly those in theinformal sector. The future of labour law insouthern Africa depends upon its capacity to‘embrace the realities of deprivation andsocial needs’. The significance of the ‘translation’ oflaw as an explanation for patterns ofregulation was highlighted in a recent studythat examined labour law in 85 countries.
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The study concluded that patterns ofregulation across countries are shapedlargely by their legal structure, which arrivedin most countries through thetransplantation of legal systems. 
GLOBALISATIONThe ILO’s study of globalisation recognises itis irreversible but that its adverse socialimpacts are not because of policy decisionsmade at national and international level. Areview of recent literature suggests thatthere is considerable support for the report’sappeal to make ‘decent work for all’ a globalgoal.

No evidence has been found to supportthe hypothesis that foreign investors favourcountries with lower labour standards. Thereare findings that decent work can contributeto both human development andinternational growth.A recent literature survey suggests thatwhile national policy responses toglobalisation vary, the following policyactions are common to all countries –investment in education and training;adoption of core labour standards; theprovision and improvement of socialprotection; tackling rising national inequalityand facilities to discuss globalisation. 

MODELS FOR UNDERSTANDINGCONTEMPORARY EMPLOYMENTGunter Schmid proposed the following modelas a basis for arguing how unemploymentcould be combated in European economies.He says there are five types of majortransitions in life. These are between:• education and employment;• (unpaid) caring and employment• unemployment and employment;• retirement and employment; • precarious and permanent employment.In adapting this model to South Africa, CliveThompson suggests the addition of a furthertransitional factor: absence from theworkplace to deal with poor health. Transitional labour markets shouldprovide regimes, which support flexibilityand security and are stepping-stones fromprecarious to stable jobs. The followingprinciples would be important:• organisation of work that enables peopleto combine wages with other incomesources;• entitlements or rights which allow choicesbetween different employment statuses;• policy provisions which support multipleuse of insurance funds for financingmeasures that enhance employability;• public and private employment serviceswhich focus not only on the unemployedbut also on those at risk ofunemployment.Social policy should move from passiveprotection to the management of risk. Anexample of this is a proposal to transformUnemployment Insurance to EmploymentInsurance, which would provide incomesecurity during transitions betweeneducation, training and employment. Newpolicies should increasingly take account ofthe need for ongoing training, that thediversity of individual needs requires greaterflexibility in the organisation of work andthat atypical work calls for reconsiderationof the relationship between paid workers andother socially useful activities. The approach suggests that intermediaryinstitutions should be co-financed. Anexample of this is the Work Foundation inAustria, which provides support toretrenched workers. It is co-financed by levy
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on employees in the enterprise who are notretrenched, the employer, a contributionfrom retrenched workers from their payoutsand the government. The Supiot Report commissioned by theEuropean Commission is an interdisciplinaryassessment of the future of work and labourlaw. Its starting point is that the classicsocio-economic model that underpinnedlabour law during the 20th century is incrisis. Labour law brought a range ofdemocratic demands – equality (includinggender equality), freedom, individual securityand collective rights – into the socio-economic sphere. The commission makesrecommendations to maintain these in thelight of the changing circumstances in theworld of work. The commission proposes a number ofreforms to labour law to deal with thegrowth of atypical, disguised and triangularemployment. Labour law should be expandedto apply to all forms of work performed forothers, and not merely to subordinate work.In particular, the report stresses the need forthe status of temporary employmentbusinesses to be clarified and certain aspectsof labour law to be extended to workers whoare neither employers nor employees. In the light of the inevitableflexibilisation of the labour market, thecommission suggested a ‘redesigned notionof security’ to prevent the working worldbeing split in two. The elements of thisnotion are:• employment status should be redefined toguarantee the continuity of employmentstatus in order to protect workers duringtransitions between jobs;• new legal instruments should be designedto ensure continuity of employment aboveand beyond cycles of employment andnon-employment;• labour force membership should bedetermined on the basis of the broadernotion of work.The rights that would apply to the broadenedlabour force are rights inherent inemployment, common rights connected with

occupational activity (e.g. health and safetyprotection) and rights ensuing from unwagedwork.It has been suggested that theseapproaches (while developed to explaintransitions in the European labour market)may offer a useful framework forunderstanding work within the informalsector in developing countries. 
PROTECTED FLEXIBILITY/FLEXICURITYIncreasingly, labour market policies are beingdevised that seek to achieve labour marketsecurity through labour market policies thatpromote what has been described as‘protected mobility’ associated withsuccessful small European economies such asIreland, Netherlands and Denmark. Thesepolicies of ‘protected flexibility’ offeradaptability for firms and security forworkers. Proponents of this approach arguethat institutions and policies for protectedmobility are necessary for efficiency andequity in labour markets in open economiesas globalisation increases the need forinsurance against labour market risks andtransitions.Flexibility, stability and security arerequired for a productive economy and awell-functioning labour market for decentwork. However, the use of social protectionto promote employment creation is notconfined to the most developed countries.The ILO suggests exceptionally good socialsecurity is one of the explanations forsuccessful job growth in Central Europe, theRepublic of Korea and Malaysia. An often-cited example of the use of social protectionto boost employment is the Korean system ofsocial security, which combinesunemployment insurance with anemployment stabilisation programme and askills development programme to preventunemployment and stimulate re-employment.The Korean system as well as Australia’sjob network is cited as examples of asuccessful linking of active labour marketpolicies to unemployment assistance and

unemployment benefits. In a country such asDenmark individual action plans are used toactivate the training of unemployed persons.The model of protected flexibilityemphasises that social protection can beused to stabilise employment and to promoteemployment.The ILO notes that the lack of labourprotection raises questions of equity on theone hand and flexibility or adaptability onthe other. While new forms of contractingmay be adopted to enhance competitivenessthese may also lead to declining productivity.The study records the fact that a number ofEuropean countries have moved away from asituation in which flexibility createsinsecurity to one in which security promotesflexibility. According to Jacobs, the Dutchform of flexicurity is an ‘explicit and well-considered trade off between forms offlexibility and forms of security’ which is areflection of the high level of socialpartnership in the Netherlands.The law only slightly relaxed the laws ontermination of employment. It significantlyenlarged the scope to conclude flexiblecontracts of employment by relaxinglimitations on the repetition of fixed termcontracts and by abolishing existingrestriction on hiring of employees fromtemporary work agencies. At the same time,new rights were created for employees onflexible employment contracts by limitingprobation clauses in contracts ofemployment, introducing legal presumptionsof employment and significantly improvingthe status of workers of temporary workagencies. The protection of agency workerswas achieved primarily by a collectiveagreement, which gave these workers phasedaccess to labour and social protectiondepending on their length of service.Policies of ‘protected flexibility’ involve anexplicit trade-off between the levels of labourprotection and social protection for thepurpose of enhancing economic performance.This approach can be contrasted with whathave been termed ‘lean social democracies’.These are societies that they cultivate a
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The ILO suggests exceptionally good social security is one of the explanations for successful job growth in
Central Europe, the Republic of Korea and Malaysia.



system of rights but do not provide a universalright to social security system. This approachhas been said to be found in India, SouthAfrica and many countries in Latin Americaand Eastern Europe. The contrast betweenthese two approaches offers a valuable insightinto the extent to which enhanced socialprotection can create the conditions forimproved economic performance.
LABOUR MARKET REGULATION ANDHUMAN RIGHTSHepple suggests a synthesis of traditionallabour law theories with modern approachesof rights-based regulation and human rightstheory. This approach would involve adialogue between the various legal ordersthat shape power relations. Secondly, itwould require a new conception of work thatis not restricted to dependent orsubordinated labour and embraces bothemployed and self-employed paid labour.Thirdly, he argues that the privilege of paidwork above ‘family work’ is incompatiblewith gender equality and that labour law willhave to engage with the redistributivefunctions of welfare law. The fourth pillar is

a notion of ‘social rights’, which ends thetraditional dichotomy between labour rightsand human rights. 
EXPLORING FLEXIBILITYA central concern of contemporary labourmarket regulation is the reconciling of thecompeting demands for equality andefficiency. This is often portrayed as thedebate between the requirements of labourstandards (or security) on the one hand andthe need for flexibility or adaptability on theother.The term ‘flexibility’ is often used looselyin these debates. Accordingly, any attempt tounderstand the significance of flexibility incontemporary labour debates must proceedfrom an understanding of the different formsof flexibility.Standing suggests that the most commoninterpretation of flexibility is about extentand speed of adaptation to market shocks.He argues that ultimately labour flexibility isabout control – the capacity to make othersmake concessions. Factors such as highunemployment or the absence of unionstherefore tend to increase the employer’s

capacity for flexibility and reduce theworker’s level of security.For workers flexibility has implications ofinsecurity. Therefore one function ofregulation is to provide workers with a rangeof security. There is a close linkage betweenflexibility and unemployment – thus in theSA context, unemployment has beendescribed as the handmaiden of flexibility.Standing suggests that the introduction ofnew forms of flexibility gives rise to newforms of protective regulation to overcomenew or more virulent forms of insecurity thatmay flow from flexibility. It is this dynamic that should drive theongoing evaluation of the appropriateness oflabour market regulation. 
This is an edited version of the first part of apaper entitled ‘Labour market regulation:International and SA perspectives’ presentedat an HSRC seminar in Pretoria on 15 July.Benjamin is adjunct professor at theUniversity of Cape Town and is also a directorof Cheadle, Thompson & Haysom. Theunedited version with references can beobtained from the HSRC.
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