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Here's hoping the
Constitutional Court

gets it right!

The Constitutional Court was recently approached to interpret a

provision in the Labour Relations Act relating to the transfer of

businesses. Marisa Van der Haar and Jeannine Bednar analyse

the arguments that were presented in the Constitutional Court.

n 17 September 2002, the
Constitutional Court heard
argument [n the case of National

Education Health and Allied Workers
Unlon v University of Cape Town and
Others. The Court was £alled upon to
examine the constitutlonallty of the
Labour Appeal Court’s Interpretation of
sectlon 197 of the Labour Relations Act
{the LRA},

The case arose when the University of
Cape Tawn (UCT) owsourced the jobs of
most of its lowest paid workers,
primarily gardeners and cleaners,
Nehawu challenged the outsourcing in
terms of sectlon 197 of the LRA, which
deals with the transfer of employment
contracts when a business is transferred
as a 'going concern', The Labour Court
held that the outsourcing dld not fall
within section 197, and Nehawu
appealed the case to the Labour Appeal
Court (the LAC),

LAC Judgments

The malarity in the LAC held that section
197 of the LRA anly applies where &
business [s transferred and the seller and
purchaser of the buslness agree that
employment contracts will be transferred
as part of the business. In other words,
the majarity Juthgernent makes the
application of section 197 dependent on
an agreement by the seller and the
purchaser that employment contracts
will be transferred, The majerity held
that the purpose of section 197 Isto
facllitate the sale of a business.
{Emplovers In the Constitutional Court
supported thls view.)

In this case, It was common cause
that there was no agreement between
UCT and the outsourcing companfes to
transfer the employees’ contracts, The
LAC, therefore, concluded that section
197 did not apply and the employment
rontracts were not transferred from UCT

to the new companies,

In a minority opinion, Zondo JP held
that the purpose of section 197 Is to
protect employees agalnst loss of
employment when there Is a transfer of
a business,

Zondo JP held that a transfer as a
‘going concem’ encompasses nfre than
situations where agreement has been
reached between employers to transfer
the employees, The transfer of
employment contracts occurs
auwtornatically, regardless of whether or
not thera is agreemant batween the
partles that the employees are Included
In the sale.

Issues ralsed in the Constltutlonal
Court

Nehawu argued befare the Canstltutlonal
Court that the majorlty In the LAC falled
to interpret section 197 of the LRA so as
to' promote the spirt, purport and
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objects of the bill of nights,’ as required

by section 35(2) of the Constitution, in

that 1t failed to give effect to the nght to
fair labour practices in terms of section

23(1) of the Constitution. UCT and

Supercare Cleaning (Pty) Lid (the

respondents) argued that the majonity

Judgement was correct and even If it

was not correct, the judgement did not

give rise to a constritutional 1ssue,

The respondents raised a number of
preliminary procedural 1ssues. In
particular, they argued that:
= provisions in the LRA establishing the

LAC as a final court of appeal in

labour matters were constitutionally

invalid,

» Nehawu used the incarrect procedurs
in appealing to the Constitutional
Coun;

« Nehawu should have approached the
Suprermne Court of Appeal (SCA)} before
approaching the Constituttonal Court.

Status of the LAC and procedure for
appealing from the LAC to the
Constitutional Court

The difficulty faced by Nehawu was
that the Constitutional Court Rules do
not expressly deal with appeals to the
Constitutional Court from the LAC. As
the LRA (section 169) provides the LAC
has equivalent status to the SCA.
Nehawu used the rule that governs
appeals to the Constitutional Court
from the SCA (rule 20) rather than the
rule that governs appeals from a High
Court {rule 18). The respondents
argued that this was the wrong
procedure and that the application
should be dismissed as it was ‘fatally
flawed". They also argued that Nehawu
should have appealed to the SCA befora
applying for leave to appeal 1o the
Constitutional Count,

The respondents’ arguments that the
wrong procedure had been followed and
that an 2ppeal should have been filed
with the SCA, were based on a challenge

to the status of the LAC. They argued
that in terms of the Constitution, the
5CA is the highest court of appeal in all
matters except constitutional matters
and consequently that the LAC cannot
be the final court of appeal 1n labour
matters as this is in conflict with the
Constitution. They argued that to the
extent that provisions in the LRA seek to
oust the junsdiction of the SCA in labour
appeals, those prowisions are in conflict
with the Constitution and shauld be
declared invalid Altematively, those
previsions should be mterpreted as
allowing for an appeal from the LAC to
the SCA.

Nehawu disputed that these
provisions are 1n conflict with tha
Constitution and pomted out that if the
respendents’ arguments are correct it
will also mean that provisions
establishing the Competition Court and
the Small Claims Court may be declared
Invahd, as these courts are also final
courts of appeal,

Nehawu also argued that as the LRA
does not allow for an appeal to the SCA
from the LAC, rule 18 was not
applicable'. The purpose of rule 18 15 to
regulate direct appeals from the High
Court to the Constitutional Court, in
order 1o avoid the need for intermedate
appeals to the SCA. The need to avaid
intermediate appeals is not present in an
appeal from the LAC, because all other
avenues of appeal to other courts have
already been exhausted,

law at work

In any event, Nehawu argued that it
was appropriate In this case for it to be
given direct access 1o the Constitutional
Court and to the extent that the
incorrect rule may have been followed,
condonation should be granted,

It 15 unlikely that the Constitutional
Court will find that these procedural
Issues prevent it from dealing with the
merits of the main application. At the
hearing, Chief Justice Chaskalson
indicated an unwillingness to declare
sections of the LtRA unconstitutional
when the Department of Labour was not
present as a party The judges also
appeared to accept that using rule 18 or
approaching the SCA Instead of the
Constitutional Court would have raised
practical and procedural difficultes for
Nehawu. None of the judges suggested
that using rule 20 was inappropnate ar,
that if a mistake was made as a result of
the practical and procedural difficulties,
that it could not be condoned.

Interpretation of section 197(1)a)
and 2(a) of the LRA
The paruies discussed the interpretation
of section 197 of the LRA as it stood
before the recent amendments, which
came into ferce an 1 August 2002,
Nehawu argued that section 197
prowides for the automatic transfer of
emplayees’ contracts of employment in
circumstances where the whole or any
part of a business, trade or undertaking
is transferred as a going concern. (This
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was the interpretation given to the
section by the LAC in the Foodgro case’,
This case also held that the purpose of
the section was ta protect emplayees in
the event of a transfer of a business.)
Nehawu also argued that if there s a
going concern transfer neither the
consent of the employees or the
agreement of the seller or purchaser of
the business is required.

Nehawu pointed out, most
pertinently, that the majority judgement
in the LAC, which said that the purposa
of section 197 was to facilitate the sale
of the business raises the question why,
in a statute designied to give effect to the
right of workers to fair labour practices,
and In particular, the right not to be
unfalrly dismissed, there Is a single
provision purpartedly to facilitate sales
of businesses and the Interests of the
buyer and saller. It is notable that section
187 falls in Chapter VIl of the LRA,
entitled ‘Unfair Dismissal and Unfalr
Labour Practice’,

Nehawu argued that It Is justifiable to
remove the freedom of chalce of
employess to choose who thalr
employer 1§ and to pravide for
compulsory transfers of contracts of
employment, where the tradeoff is
security and continuity of emplayment.
if, however, the purpose of the saction Is
to facllitate the sale of a business, to the
detriment of the workers’ security of
employment, it is not justifiable to take
away the employees right to choose hls
or her employer, a right which Lord
Atkin stated was the distinguishing mark
between a free citizen and a slave® The
potential for exploitation of workers Is
grave.

Nehawu asserted that the purpose of
sectlon 197 15 to protect emplayees from
exploltation by employers engaglng In
restructuring. Employees are often
retrenched during restructurng and are

then offered employment by the new
employer, on different, and sually less
favourable terms and conditions of
employment - which is what happened
at UCT. This means that employeas are
faced with an invidious cholce either to
accept employment on far less
favourable terms, or become
unemployed, Nehawu argued that
section 197, properly interpreted, is
meant to prevent this kind of situation
whereas the interpretation of the
majority judgement in the LAC will
perpatuate these kinds of situations.
Nehawu also argued that if the
purpose of section 197 is 1o facilitate the
sale of businesses, then there was no
need to include the section in the LRA,
as in terms of the commaon law,
contracts of employment automatically
terminate when a business Is sold.

Is there a ‘Constitutional matter’?
Nehawu argued that the majority in the
LAC In its Interpretation of section 197
falled to comply with the mandatory
obligation In the Constitution when
interpreting statutes and the comman
law to 'promote the spirlt, purport and
objects of the Bill of Rights", and in
particular, the right to falr labour
practlces In sectlon 23(1) of the
Consttution, Securlty of employment,
In the farm of the right not to be
unfairly dismissed, ‘canstitutes at the
very least the lowest common
denominator of the right to fair labour
practices in section 23(1) of the
Constitutlon™,

The Constitutional Court has
Jurlsdiction over any 'constitutional
matter. ‘Constitutional matter' Is a broad
concept, which Is not restricted to the -
Invacation of the rights in the 8ill of
Rights, but can alsa Include a challenge
that the Judiciary has not complled with
Its canstitutional obligations ta Interpret

law.at work

legislation to promote the spirit, purpart
and cbjects of the Blll of Rights.

At the hearing, the Court appeared
unanimous that an interpretation of a
section of an Act, when that section
itsalf is not being challenged, may ralse
a constltutional matter, Further, when
that section purports to give effect to a
right In the Bill of Rights, its
interpratation necessarily raises a
constitutional matter and consequently
the Constitutional Court has
Jurisdiction.

Conclusion

Substantial amendments to section 197
have made It clear that the purpose of
the section is to protect employees
against loss of employment when there
s a transfer of a business ‘as a going
cancern', This was the appellants
interpretation of section 197 and it is
suggested that this interpretation most
appropriately gives effect to the right to
fair labour practices as set out in sectlon
23(1) of the Constiwution.

As & postseript, It s Impertant to
note that the interpretation given to the
section by the majority judgement In
the LAC wlll continue to have Influence
on the interpretatfon glven to the
amanded section hecause both the
amended sectlon and the earller sectlon
make use of the term 'golng cancern’,
The majority judgement defined a golng
concern transfer as necessarily Including
the transfer of the workforce, Unless the
Constitutiona! Court overturns the LAC
finding In this regard, the LAC
Judgement will contlnue to be binding
on the Labour Court with, it s
suggested, potentlally disastrous effects
for amployees.

[ |
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