Focus: the public service

New management

n the 1970s and the 1980 the public
sectors of FCurope, Canada and Australia
Were snept up in the genenl
cconomic restructurning of those
countnos
The restructuring of the siate has taken
1o forms
Q the redefinitian of what senvices
povemment should pronade,
3 the restructunng of the way in wiuch
the public <ervice is managed
The introducuon of 'market related
management’ has tensformed labour
relations, paruculardy collective bargaining
and dispute re<olunon Management
power has been devolved to the local
fev el Managers are required to develop
sty le~ and practices in accordance with
particular markets They have greater
ponerand flembility 1o manage collectsve
bargaining and to resohve disputes
This tran<formauon mania only reached
South Afnica in 199§ Government faced
orverw helming service backlops It
concluded that, in order to delner, it
would have to play the same game as its
Curopcan and American counterparts It
has< «ct about creating 2 more flexible
public service labour market and
introduced sweeping changes to the way
in which manzgement operates

Management

The public <envice of the past was
charactensed by centralised management

Barbara Adair and Sue
Albertyn

structures, which operated according 1o
rigid rules, mther than a goal-eriented
culture. Management has tended 1o be
refatn ely unshalled and unproductne

The Whate aper on the Transformation
of the Public Service, w huch was released
in 1995, has alrcady lead to significant
changes in the operation of the public
“rvice,

The Public Service Management il
makes praposals for the development of
new puhlic senvice legislation Rather than
bemng a series of rules, 1t 1s a set of
procedures that set out how power or
authonity is 10 be devolved in the public
SCTVICEC

It is enabling, rather than regulatory
Depanments must produce business plans
setuing targets and clear operational
directives about how they intend to
delinver senices and manage their human
resources in order 1o achieve targets
Departments and provincial
admnistrations will have a relative
autonomy 1o determine their own
management systems, collective
bargaining practices and, in the statutory
bargaining councils, their own dispute
re<olution mechanisms
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Labour legislation

In 1995 public services workers were
included within the ambit of the new LRA.
The ¢nactment of the LRA removes the
necessity for detailed provisions
concerning employment For example,
provisions relating to dismissal and
retrenchment no longer need to remain in
the Public Service Act. Secunty of
employment will also be protected under
the LRA The public service can now afford
to grant greater autonamy to departments
in the regulation of employment and the
exercise of discipline.

Tensions soon become apparent
berween the archaic, prescriptive and
inflexible public service legislative
framework and the LRA's emphasis on
equirty and self-regulation.This is
particularly true for the way in which
disputes are resolved in this sector. There
are, however, few concrete proposals, in
any legislation, as to how to transform
public service collective bargaining. This is
because the LRA is structured in the same
way as the Public Service Management Bill,
it is an enabling statute, which sets up the
structures for dispute resolution and
collective bargaining. If the LRA is te have
any meaning in the public service, the
struciures for collective bargaining and
dispute resolution must be used
effecuvely.

Dispute resolution

The {abour relations culture in the public
scrvice s adversarial. There is a marked
lack of appropriate dispute resolution
mechanisms. Government and its
employees, hampered by a history of
confrontation, coastantly clash with each
other on what ace either perceived or real
incidents of unfimess

The Public Service Labour Relations Act
(PSLRA), which came into effect in 1993,
sought to address these problems. It

introduced collective bargaining and

dispute resolution of both interest and

rights disputes, However, the legislation

was seriously flawed, making labour

relations highly regulated and legalistic.

Dispute resolution procedures were either :

not used at all, or used very little by trade !

unions and their members. |

The LRA repealed many sections of the |
PSLRA It recognises that, for collective ]
bargaining to function effectively, i
sopliisticated and legitimate systems and )
structures for dispute resolution needed to
be created

Prior to the new LRA, two parallel
systems of dispute resolution had
emerged:

Q a statutory system charcterised
generally by conciliation boards;

Q the Industrial Court and a voluntary
non-statutory system of mediation and
arbiteation.

Conciliation boards had a poar record of

settling matters, whilst the Industriat Court

had a long waiting list, Neither structure
enjoyed the trust of the parties who used
them, nor did they assist collective
bargaining.

Non-statutary and voluntary dispute
resolution, however, proved to he an
effective method of resolving labour
disputes, Well-trained mediators were able
to resolve many collective bargaining
disputes. Arbitrations were penerally
convened shortly after the dispute was
referred and were held with few legal
formalitics. The system enjoyed greater
legitimacy than the statutory one, but,
given its cost, was only avzilable to a few.

The new LRA sought to incorporate
many of the features of non-statutory
dispute resolution. At the same time it
recognised that parties should have the
flexibillty to fashion their own dispute
resolution processes and gives legal
validity to these agreements,
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I Y N ew mapagement

The I RA created a ceatralised collectne
bargaining structure for the public senice
the Public Senvice Co-ordinating
Mirgatning Counaill (1SCHC)

The PSCHC must perform all the
funcuons of & bargaining counci,
including dispute resolutiaon It s
unfortunate that, in so doing, core
provisions of the old PSLRA were retained
The old system of dispute resolution, many
aof which contradict the new LRA,
cantnue 0 apply in many Cascs

A new fmmew ark far dispute resolution
11 at the top of the agenda for the 1998
negotiations in the PACBC The immediare
challenge is to develop and adopt a
procedure that bongs the PSCBC in hine
with the LERA At the same time, the
parucular circumstances in the public
wenice, such as its norms, practices and
cxasting regulations, wall have to be taken
1nto account

A dirpute re<olutron procedure, which
s been designed by bath the state and
the public sector trade unions, is hhkely to
be adopted soon It wall apply to all
disputes that arise wathin the PSCBC's area
of junsdiction and to disputes that anse in
2 bargaining council! that cannot be
rewalved by that bargaiming council [t is

anticipated that the procedure will senve
as a model for other bargaining councils in
the public senice to adopt

Panellists

The PSCHC cansdered whether ar not it
should appaint an accredited agency to
perform these functions or whether the
PSCBC should appont its own panel of
conciliators and arbitrators

In the light of the fact that disputes
need to be managed by individuals who
are hnow ledgeable about the practices,
legislanon and regulations in the public
service the PSCBC decided on the latter
option

The anpual general mecung of the
PSCHC wall appoint a pancl to conclate
and arhitrate disputes that fall within the
junsdiction of the PSCRC

This panel will service all bargaining
councils in the public service, including
sectonl, provincial and depantmental
council~ Pancllists must he shilled and
expenenced in labour relations, have
knowledge about the public sernvice and
its regulations and expenence in
conctlunion or arbitration.

The panc) must be broadly
represenaan ¢ of South Afncan society

Disputes
The system for resolvnng nghts d-sputes was
cumberseme, bureaucratc, time consum:ng,
and blased towards the employer. The
obl'gation to establish a conciliation board
rested with the emplayer, the very party that
was being chalienged by the employee
Indwnduals skilled m concihiation or dispute
resoltrhon did not stat the concihiabion board
The Industnal Coun, where unfar labout
praclce d sputes were required 1o be
referred, lacked legumacy and was naot
relable

Aggnieved employees generally preferred
12 g2 to the Hgh Court This was, howover,

an expensrve, time consuming option

Maters of mutual interest were negotiated
in the Public Service Bargaining Counc)) The
PSLRA anticipated that interest disputes that
cou'd not be settied by way of negotiation
would be resolved by way of strike or lockout,
excepl in those cases where the employees
concerned rendered an essential service

Lawiul sirikes were efectively prohibited
The de‘inion of an essential service was so
wide that d covered most employees Strike
acltion was proh bited if the majonty in the
bargaiming chamber had concluded an
agreement,
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Mecharisms

The LRA created a number of institutions or
mechanisms by which parties may regulale
and manage dispute resolution.

0 The Commission for Concihation
Medialion and Arbilration (CCMA), an
independent statutery body modelled
on the non-statulory dispute resolution
agencies that developed in response to
the inadequacies of the old LRA. Its
core functions are 1o conciliate and
aritrate disputes referred to it

Q Bargaining Councils and Statutory
Councils will play an important role in

collective bargaining, regulating industrial
relations in sectors and preventing and
resolving labour disputes.

Q Accredited agencies. These are
institutions which have received
accreditation from the Governing Body of
the CCMA te perform certain dispute
resolulion functions.

Q Collectiva agreements. The LRA
recognises that parties may wish to enler
into collective agreemenis io regulate
their relationships and mede of dispute
resolution.

and be drawn from each of the nine
provinces.

If the parties to a dispute agree upon a
particular member of the conciliation and
arbitration panel to hear their dispute, the
secretary of the PSCBC must appoint that
person. This should ensure the legitimacy
of the proceedings. In the absence of
agrcement on a particular pancllist the
secretdry can appoint another person
from the panel.

A code of conduct, which is the same as
that adopied by the CCMA, will apply to
all conciliators and arbitritors.

Procedure

The dispute procedure mirrors the LRA in
many respects, The procedures are simple
and clear. All disputes follow a fairly
uniform route,

Disputes that will be referred to the
PSCDC will go from conciliation to
industrial action or adjudication, cither by
arbitration or the Labour Court, depending
on the aature of the dispute. However,
there are significant depantures from the
LA in respect of the negotiating
procedure for parties on matiers of
mutual interest and in the concillatlon
and arbitration procedure of disputes of
right,

Disputes of interest

In the past, negotiated agreements in the

public service have been reached after

months of delay and adversatial
bargaining.The negotiation procedure
provides for collective bargaining based
on the principle of joint problem solving.

All parties should benefit from these

procedures, If they jointly identify the

problems they face, they can try 1o resolve
problems in a co-opemtive manner. This
should reduce the number of disputes that
arise in the PSCBC.

The procedure on matters of mutual
interest provides as follows:

O Any party to the PSCBC who wants to
negotiate an issue must submit the
proposal to the secretary of the
Council, who will forward copies of the
proposal to all other parcties to the
PSCBC within seven days.

Q The Executive Committce of the
PSCBC sets the agencla for Council
mectings. It must coasider the issue
that a pacty has submitted for
negotiation within ten days of the
secretary receiving the request.The
procedure does not automatically
guarantice that every issue submitted
will be negotiated in the PSCBC, It
gives the PSCBC the power to refer the
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s ue to an approprate forum Thas swall
Limiat the issees that are bargained over
in the PSCBC, 1hereby ensunng that
there are fow delays

3 The dispute procedure recommends

that, poor 1o commencing negotiztions
on an 1ssue, the partes should
cndeayour 1o agree 0N a nCEgouaung
procedure, It cuggests that this may
include the submission of counter
proposals, the establishment of a
negpotiating committee, the
appotntment of an outside concihator
or facilitator and a time 1able for the
negotiations The procedure recognises
that parties are more likely to agree
how they Wl negotiate an ssue before
positions are adopted 1in respect of the
1ssuc in question It allaws for a flexible
approach in negotanng different issues
If negouanons do not result in an
agreement, any pam may declare a
dispute. The dispute must be declared
within 30 days of the matter first
appeanng on the agenda of the PACBC

New management

P {wvma s ane COC

Moutse residents protest against lack of services, 1992.

or such extended period as agreed o
by the parnes

Once a dispute has been declared a
concihator will be appomnted 1f the
dispute 1s not scttled ar concihanon the
conciator should 1y 10 reach
agreement on further conciliation,
referning the dispute (o voluntany
arbitmation, if the dispute s one
concerning an essential senice, the
appomntment of an arbitrator; the
cstablishment of a minimum service,
rulces about the conduct of a threatened
strihe or lochout, or picketing rules
The parues’ nght to embark upon
mdustnal action is recognised The
procedure directs attention ta the rules
that should govem such action pror to
the industrial actton commencing This
is mtended 10 ensure that industnal
action takes place in an ordered and
disciplined manner If agreement is not
rcached and once all the procedures
haye been exhausied, seven day s notice
must be piven of a stnbe or lochout
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Non-pacties to the council may refera
mutual intcrest dispute to the council for
resolution These disputes must first be
refereed for conciliation and may proceed
cither 1o arbitration, in the case of
essenhal services, or to industrial action.
Apain provision is made for seven days
notice of any strike or lockout.

Disputes of right

This dispute procedure simplifies the
process of resolving rights disputes. It is
not anticipated that the PSCBC will
determine individual rights disputes, such
as disputes over dismissals or unfair labour
practice disputes. [t will, however, resolve
collective rights dispuctes, such as
retrenchments and the provision of
bencfits This procedure is also likely to be
used by other bargaining councils in the
public service.

Conciliation

This dispute procedure has sought to
cnsure that disputes are expeditiously
finalised Innovations have been
miroduced in this regard.

The powers of the conciliator are
similar to those granted under the LRA in
that he/she “must determine the process
ta attempt to resolve the dispute™ This
may include mediating the dispute
conducting a fact finding exercise or
making an advisory award The conciliator
is also given the power to arbitrate the
dispute immediately if the parties so
request.

In the case of matters thae, in terms of
the LRA, are only conciliated by the PSCBC
the procedure requires that the
conciliation be convened within 30 days
of the referral of the dispute, unless the
partles agree to extend the penod. This
should minlmisc the delays chamcteristic
of the old public service.

The conciliation must take place no

later than four days before the dispute is
to be arbitrated, but within the 30 days
after the date of referral of the dispute to
the PSCBC. If the referring pacty does not
attend the conciliation the conciliator is
granted the power to dismiss or adjourn
the matter or proceed with the
conciliation. The arbitrator may award
costs against a party who the arbitrator
believes has unnecessarily referred the
case to arbitration.

The innovation of holding the
conciliation four days before the
arbitration is duc to commence is
intended to ensure that the parties are
properly prepared for the conciliation.
Partics generally prepare for arbitration
and are likely to be aware of the strengths
and weaknesses of their case at this stage
of things. They will attend the canciliation
mindfu! of the fact that if they da not
scttle the dispute an arbitrator will impaose
a decision on them,This will encourage
them to explore settlement in a
meamngful manner.

The LRA doces not penalize a party who
refers a dispute for conciliation but who
makes no attempt 1o conciliate the matter,
This is prejudicial to the other party, who
may make every attempt to settle the
matter, but is nevertheless still compelled
to prepare for and attend arbitration. The
PSCBC procedure gives the conciliator the
power to dismiss a matter if the referring
party makes no attempt to conciliate the
dispute.This means that the referring
party would not be able to proceed with
the dispute without re-referring the
dispute, in which event, the time Limits
within which a dispute must be referred
may have expired.

If at the conclusion of an arbitration the
arbitrator is satisfied that the referenl to
arbitration was made vexatiously or
without reasonable cause, the achiteator
may order costs apainst the referring party,
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T New management

This provision s intended 1o
limit partics pursuing a
matter W hen there s no
reasonable chuance that they
will be successful This wall
avoid unnecessany unilnanon
of the resources of the IYCBC

Arbftration

The provistons on arhitration
are stmular to those in the
LRA An innovation ts that
three arbatrators will be
appoiwnted by esther the
parties or the secretary to
determne 2 matrer As
arbitrators may he asked to
determine disputes that will
have an impact on thousands
of employees involung
millions of rands<, a pancl of
three will provide a <afety mechanism to
ensure that proper consderatnon of all the
tésucs takes place

Administration and costs

The seeretary of the PSCBC will manage
the adminsstration of dispute resolution
He/she will screen any referral to make
sure that the other parry has been sened
with notice and that the dispute falls
within the junsdicuion of the PSCBC The
weeretary will heep copies of all arbitration
awards This will assist both the parties
and other arbitrators to heep abreast of
the junsprudence that develops and will
provide a unform and consistent standard
to measure conduct aganst Statistics wall
be kept of all cases referred to the PSCRC
<o that the efficiency of the dispute
re<olution process can be monitored and
improved The cost of dispute resolution
(including the cost of paying the
concihator and arbitrator) will be borne
hy the PSCBC. Dispute resolution will
therefore be accessible to all parties

Management is being restructured.

Public service management is in the
process of being reshaped from a lughly
centrahised, highly regulated and inflexible
system 1o one that is modelled along the
lines of private sector best practice.
decentrmahised, market deyven and fleaible.
The PSCBC dispute procedure 1s designed
to resolve disputes that anse in this new
kind of public senice The procedure
lIooks set to meet the needs of the new
system by prouding a framew orh for
capeditious, flexble and efficient dispute
resolution.

Neather the management Bil nor the new
procedurcs have yet been implemented
Once they are,a nesy public senvice should
emerze whuch can fulfil the state’s mandate
of delnening services more democratically,
cfficiently and cost effecuvely

Barbara Adair s an attorney and lecturer
In the School of Public and Development
Management at Wits Unfversity Sue Albertyn
Is an attorney and sentor commissioner at
the COMA
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