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Restructuring an

job securi

We often speak to union organisers and Anton Roskamn and Doris
workers who want to try and interdict )
gt o Ty ﬂrz}mgq, when we Tshepe investigate from a legal
tell them that an urgent interdict will point of view possible ways to
probably not be successful. They are counteract the job losses that
despondent when the Labour Court
rejects their urgent interdice application. resultfrom business
Their sense of outrage is even greater mstrucfurjng_
when the Labour Caourt interdicts their
atiempts to engage in sirike action over
these matters.
Unions scem powerless in the face of confined to a consuliative forum or a
the tidal waves of retrenchments that forum dealing with retrenchmentis. It is in
result from business restructuring. They the process of consulting about ™
blame the law and the Labour Courts. retrenchments and restructuring that
What are the answers? unions feel weakest. The reasons for this
The answers are not only legal; they are, vary, but include that some unicn
in the main, cconamic. Unions must be erganisers mistakenly believe that workers
equipped to challenge the restructuring cannot strike about consultative issues.
and job losses that are taking place at each Other reasons relate to campaigning for
enterprise, In order to do this they need appropriate collective agreements and the
alternative ideas. Bue they also need to be fact that unions do not have the resources,
able to create the legal space that allows capacity, skills or expertise to cantest
them to advance their ideas and interests. complex restracturing models, for which
We want to add some thoughts to what management has usually hired expensive
labour’s strategic programme to address ‘expert’ consultants. These restructuring
restructuring and job losses could entail. modcls are made all the more complex
These thoughts do not constitute a . when restructuring and retrenchments are
complete answer, We will concentrate on intertwined.
ways to create space for labour to
campaign for its alternative ideas. Multi-facetted strateqy
In most cases the process of dinlogue Unions should not confine the programme
berween union and management is cither for creating the legal space to advance
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their ideas and vision to one front, A mulfi-

facetted strategy is called for, swhich

includes:

8 creatively using the strike weapon
about issuecs relating to the
restructuring and retrenchments;

O relating to restructuring and job
security;

[} challenging some of the perspectives
argucd at (and adopted by some judpes
of) the Labour Court;

O campaigning for changes ta the LRA,
particitlarly section 189,

These strategies are nat mutually

exclusive, and indced, it would be unwise

to concentrate all the union movement's
cnergy on one of them. We will consider
cach in turn. However, because 50 much
has already been written about changes to
scction 189 of the LRA, we will
concenteite on the ficse theoee,

The strike weapon

For some strange reason a notion has
developed in union and management
circles that workers cannot embark upon
protected strike action about consultative
issucs, only negotiable ones.This is a
fallacy - it is incorrect.

Protected strikes may take place about
&ll maiters that are of mutual interest
between ecmployer and employee except
matters covered by section 65 of the LRA.
Key amongst these exceptions are that
workers may not strike if a party has the
right to rcefer the matter for adjudication
(ic to arbitration or the Labour Court) or
the matter is already regulated by an
agreement.

Therelore, even if management is
‘consulting’ about a matter, a urrion is not
preclided or prevented from tabling o
demand on the Issue and refercing a
dispute in tcrms of the applicable dispute
resolution procedures. Once the dispute
resolution precedures are completed the

workers may embark upon protected

strike action in support of that demand.

The situation is trickier when it comes
to strikes over restructuring issues that
will lead to retrenchoments because the
LRA requires disputes about unfair
retrenchments to be adjudicated upon (ic
referred to the Labour Court).
Management often trics to re-craft the
dispute as one that is about
retrenchments, which would make a strike
unprotected.

The Labour Court, when assessing
whether a strike is protected or not, will
not simply look at the demands to
ascertain the issue in dispute giving rise to
the strike action.They will look at all
relevant materials including minutes of
meetings, correspondence, etc to see what
the true issue in dispute is.

This means that unions must be careful
about how they declare and process
disputes because they are always in danger
of having their strike action declared
unprotected and interdicted.

However, strike action is certainly not
precluded. Unions need to:

0O identify early on in the process of
cngagement the issues that would be
organisationally best to maobilise their
membership on;

Q carefully define the dispute so that the
workers are nat preciuded by section
65 of the LRA from embarking an strike
action;

Q process the disputes timeously so that if
there is 2 need to exercise power the
union is able to call out a strike within
as short a time as possible.

The kinds of issues that workers can strike

about include:

O job security collective agreements;

QO re-employment collective agrecments;

0 severance packapes;

Q private internal dispute resolution
procedures; '
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QO preferential tenders for
retrenched workers;
O a ban on outsourcing,
casualisation, alternatively
armngements celating to
outsourcing and casmlisatﬁon
that protect workers' ten‘,{s
and conditions of employment,
benefits, bargaining,
armangements and health and
safety conditions, etc.,
There are many other issues that
workers could strike over All it
requires is creativity:

Collective agreements

Linked to the creative use of the
strike weapon is the demand for
job security collective
agreements,

The LRA provides for labour
market flexibility in the sensc
that management and unions
may conclude a collective
agreement about virtually any
matter of mutual interest. The
concept ‘matters of muiunl
interest between employer and
employec’ is very broad.

Therefore unions need not rely upon
the LRA where it is not in their interests,
They may propose and campaign for
collective agreements that protect job

security, When management refuscs to sign

the collective agreements unions may call
for strike action that is in support of the
collective agreement. Whether the
collective apreement is concluded or not
is a question of power.

But what should the collective
agreements contain? The answer to this
question is not easy. Collective agreements
of this nature are complicated and difficult
to draft. They require much thought and
creativity.

Some of the jssues that these collective

-

Retrenched workers should be confident that their
union did alf that was possible to save jobs.

agreements should cover include:

O what should be contained in a notice of
possible restructuring and
retrenchment;

O when should management inform
unions of their intention to restructure;

Q the information that should be
disclosed to the union;

0 resources, including the provision of
expert consultants, that will be put at
the union’s disposal Gat management’s
cxpensc) to analyse the information;

O alternatives to retrenchment that must
be considered by management before
proposing the possible restructuring
and retrenchments;

Q legirimate reasons for dismissals for
openttional requirements, including
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what constitutes a substantively fair
dismissal;

£ when it is appropriate to autsaurce, if
ever;

O the process of bargaining and
disclosure of information that must take
place before transferring employees in
terms of section 197 of the LILA;

Q the minimum conditions upon which
transfers in terms of section 197 may
take place, including the effect of such
transfers upon employees’ benefits (for
example, pension and provident funds,
medical aids, exc) and bargaining
arcingements;

O a dispute resolution process in terms of
which, for example, the substantive and
procedurs! falcness of retrenchments
may be tested by way of expedited
mediation and arcbitration before the
dismissals tike place, or, the business
decision to retrench s adjudicated
upon;

QO the terms of re-employment of
dismissed workers;

O severance payments and contributions
to medical aids and housing subsidies
for workers who are dismissed and
remain unemployed;

Q work security and taining funds for
cmployees who are retrenched,

Too often the restruceuring and

retrenchment process is dominated by

managemeant’s propoesals. All the union is
left to do s haggle about the severnee
package and social plan. By helog
praaictive workers could put in place jab
security agreements that make it more
difficult for businesses to reteench withont

a genuine operttional necessity, It may also

apen up the space for unlons 1o contest

the need for the retrenchiments and
propose alternatives, Dusinesses may then
think twice about dismissing and will
genulnely seek alternatlves that cater for
worhers' joh securhy interests,

The Labour Court

Management lawyers at the Labour Court

are advancing a number of problematic

arguments when jt comes to
retrenchments. Unfortunately these
arguments seem (0 be increasingly
accepted.

The first is that the Labour Courts tend

to conflate the substantive fairness of a

retrenchment with whether there is an

operational requirement. Substantive
fairness of a dismissal is much more than
whether or not the dismissal is based
upon an ‘economic, technological,
structural or similar need’ of the employer.
Substantive fairness involves
considering all relevant factors including;

U the context within shich the
retrenchments are taking place;

Q0 the nature of the operational
requirement;

O whether there was a rational and
justifiable connection berween the
operational requirement and the
dismissals;

QO whether the dismissals were necessary;

QO the impact of the dismissals on the
dismissed employees;

0O whether there were any reasonable
alternatives, in pacticutar whether there
were less restrictive and less
disadvantageous means to achieve the
cemployer's purpose;

0 whether the operational requirement
giving tise to the disaissals was the
fault of the employer;

O the extent, i any, to which the
cmployer was ahle to faresee the
operational reasens for the dismissals
and whether the employer took any
reasonable steps to prevent these
openutional reasons;

O whether the employer ook any steps to
minimise the dissdvantige or harm
caused 1o the dismissed employees and
the reasonableness off these steps.

1o
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Unions must be careful about how they declare and process disputes to ensure protected

strike action.

Unions and their lawvyers need to raise
these issues when challenging unfair
retcrenchments in the Labour Court. If
they do not do this then we should not be
surprised to find that the Labour Court
adopts a very narrow interpretation of
what constitutes substantive fairness,
which in effect is whether or not there is
& justifiable opermtional requirement.

The second argument often put
forward by company lawyers is that
waorkers who are to be retrenched should
not be able to approach the Labour Court
for an urgent interdict because they have
an alternative remedy. That remedy is to
declare a dispute, have it conciliated and
then approach the Labour Court in the
normal course.

At the request of management the
Labour Court sometimes ignores the
effect of a retrenchment before the matter
eventually is adjudicated upon at the
Labour Court, which can be in excess of

two years. How does an employee pay a
housing bond in the interim? How does a
parent pay for school fees in the interim?
How does a dismissed worker buy food for
her dependant parents or children? These
issues are for some judges irrelevant. The
worker must simply cope until the trial in
two years time.

Morcover, in many cases once the
matter is heard at the Labour Court
re-instatement is impossible or
impracticable.

This is where workers feel the Labour
Court is not ¢even-handed. The Labour
Court is willing to intervene and interdict
a strike on an urgent basis.They do not tell
the employer that it cannot interdict
because it has an alternative remedy;,
namely to sue for damages in the normal
coursc. But when it comes to
retrenchments they send the workers
away and in effect tell them to come back
much [ater.
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Unions need to find creative ways of chafl

Unions and their lawyers must
vigorously contest this trend of denying
workers the right to approach the Labour
Court for an urgent interdict before a
rctrenchment tahes place

The LRA

A lot has been said about section 189 of
the LRA In principle the problems are
threefoldd;

QO No guidance is given to the Labour
Court in the LRA or the Code of Goad
Practice on Dismissals (that is a
schedule 1o the LRAY about what
constitutes substantive Mirness in the
context of retrenchments This must be
spelt out in greater detail.

0 Management easly dominates the
process of consultation in section 189
of the LRA Where possible, control of
the process should bie arrested from
management and placed in the hands of
ncutral thicd parties.

U Workcers are not able 1o exerclse power
about retrenchments, even where the
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enging yob losses resulting from restructuring.

I i

dsputes that manifest about the

retrenchments mnvolve restructuning

issucs about which there may be deep

diffcrences berween unions and

management.An example of this is

privatisation or partial privatisation
Unions need to campaign for changes o
the LRA. We suggest that the amendments
10 the retrenchment provisions
concentrate on the problems refecred to
above,

Labour cannot rely upon possible
changes to the law only to bail them out of !
the quagmure they find themselves in A
multi-facetted strategy is necessary to
create space o contest the restructuring
process so that workers' interests, which
presently relate to job security, are
protected and advanced #

Ambonr Roskam and Dorls Tshepe are
attorne)s at Cheadie Thompson and
Haysom Ine, The views expressed in this
article are their vun and not necessarify the
edews of the firm
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