The Employment

Equity Bill: a critique

he long awaited Employment Equity

Bill {1997) has been published for
comiment. In the Explanatory
Memorandum accompanying the Bill, its
purpose is explained as achieving equality
in the workplace by eliminating unfair
discrimination and implementing positive
measures to redress disadvantages
experienced by black people, women and
the disabled, to ensure equitable
representation in all occupational
categories and levels in the workforce.

Given the concern of employers about

statutory quotas and regulation, the Bill is
largely an enabling once, facilitating
workplace reform through selfregulation by
employer and employee parties,

Key terms

Interpretation of certain clauses by parties,
including CCMA commlssioners, will be
informed by definition of terms. This is
important in establishing clear parameters
for employment equity (EE) plans, giving
guidelines to employers and labour, and
clarity in dispute settlement, The following
terms and clauses should be defined and
cxplained.

O In Chapter 11, Prohibition of unfair
discrimination, Section 5.3,
‘harssment’, either racial or sexual as a
form of unfair discrimination, is not
defined. It could be interpreted as using
racist ot sexist speech as well as
conduct

O Section 5 (D refers 1o direct and
indirect discrimination: these teems and
the differences berween them should
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be defined, giving examples.

Q The term ‘equitable representation’ is
used in several sections of the Bill.
Although the Bill allows for employers to
consider regional/sectoral, and industry-
specific factors, demographics and labour
market supply of certain skills, the longer-
term vision is a diverse workforce
reflecting the national demographic
profile of groups at all [evels. There is a
need to give clearer puidelines on what
would constitute ‘equitable
representition’, This is important in
considering more carefully what
appointing ‘suitably qualified people’
means. This could mean academic,
occupational or experience-based
competencies Employers will be
required to train and develop people
from designed groups (Chapter 111,
12(e)). Failure to appoint 'suitably
qualified’ people from designed groups,
with the argument that there were not
encugh in the labour market, will not
necessarily be acceptable, Proactive
measures, such as scholarships and
bursaries, are important in giving effect
to an active employer role in tertiary
occupational education,
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Flexibility
The Wl is complemented by the Sklls
Development Pl (1997) which requires a
payroll fevy of 1-1,5% for trmning and
deselopment Too much speciiciry in law
around 1erms such as ‘equlable
representation’, will hkely result in
pracuce in quota scetung and detract from
a more flevable feature of the Bl that of
tarpets The latier 1abhes situational Lictors
into account in a More Pragmatic wiay The
Bill tries 1o allay employer fears about
quotas (Section 3(2)), appoinung people
not swtahly gqualified (Sectuon 3(b)), and
appomnung w hite males (Section 3{c))
Imployers are also not required to create
supcrnumeran posts for designed groups

Despite this apparent flexability,
penalucs under Chapter I are severe,
particularly the prospect of paying
compensatory damage This is especially
truc for smaller organisations Punitse
damages he in the discretion of the Labour
Courn, Fines of R500 000 to ROOO (00 are
somew hat high  Larper organtsations,
realising they are not making progress, or
who show Iittde intention of addressing
employment cquity, may cynically budgpet
for this contingency

Although fleabhiny is imponant, if
labour tumos er of current staff is low, it
will be difficult 1o make reasonable
progress, given that employers do not hme
to tzhe on new cmployces The Bill should
rather hase 2 mix of sticks and positive
incentives 1o achieve equity plans.

A diverse workforce

The Bill has the long-term poal of creating
A dnverse workforce. [t seems unlikely thar
legistarion on employment equury and
affirmauve action nadl be an intenm
measure More Likely, employment equiny
plans, programmecs and reporting
requirements will conttnue indefinitely,
although subjcct to review A positive

feature of the Thill is that it allows for sclf
regulation by employers, employees and
trade umons

In Sccuon 17 dealing with employment
cquity plans, there are howeser, vaparies
which need to be eaplained The notions
of ‘under representation’ of people from
designated groups, and 'reasonable
progress’towands implementing equity, are
vague, It mipht be left to the imerpretation
aof a CCMA commissioner or the Labour
Court to give substznce 10 these terms, but
Codes of Practices or gundelines from the
Department of Labour, rather than
prescrptive definitions, are preferable The
notion of ‘reasonable accommodation’ in
Section 61 is Iimited to people with a
disability One could ask whether this
concept should not be extended to other
areas with discriminatory potential, for
aample relipous ocheenance and
working mothers

Dispute resolution

Sections 39 and {0 pive the Director
General wide powers These should rather
be made z last reson, given dispute
resolution procedures envisaged through
the CCMA and the labour Court An
employer can, however, challenge the
Dhirector General's decision in the Labour
Court,

The Ball's dispute resolution procedures
is complemented by Schedule 7 of the
LRA, which includes unfarr disenmination
provisions which can be referred to the
CCMA for conciliation and to the Labour
Caunt for subsequent arbitration

Disputes about duties of designated
employers, should, in terms of Section 24,
be referred to the CCMA for conciliation,
and if not resolved. 1o arbitration by the
CCMA These duties include consultation,
disclosure, analy sis of employment
practices, an employment equity plan and
an annual progress report to the
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Department of Labour on implementation
(Sections 13-17).

A dispute about protection of employee
rights conferred by the Act (Section 48)
may, in terms of Section 49 be referred to
the CCMA for conciliation. If remaining
unresolved after conciliation, it may be
referred to the Labour Court for
adjudication or by consent of all the
parties to arbitration by the CCMA.

These procedures are satisfactory, but
the CCMA s likely to carry a large
additional load as a cesult of this BilL There
have been surprisingly few cases brought
to it in terms of discriminatory provisions
in Schedule 7 of the LRA, but this could
quickly change when the EE Bill is
enacted. CCMA offices will have to
consider creating a division/team of
designated commissioners and CMQs who
have knowledge, experience and training
in this aren.

There are potcntially many disputes
requiring specialist knowledge, for
example, recruitment and selection
practices and other human resource
practices. Understanding diversity
management and legal aspects of
employment and Inbour market
discrimination will be necessary
Commissioners will neccd wise judpgement,
expert knowledge, sensitivity and ability to
deal with complex information. This will
likely become an area of specialised
dispute resolution,

To alleviate the added CCMA case load,
alternative dispute resolution provisions
should be included in the Act. Both
bargaining council dispute procedure and
use of alternative agencies such as IMSSA arc
not provided for in the Bil. This is a2 serjous
omission. The law should encoumpe
preventative dispute systems design

As disputes around discrimination are
often complex, mediation and arbitration
may not always be effective, There is o

need for independent facilitation, joint
problem solving and alternative, proactive
forms of dispute resolution. The Bill should
provide for this

The current procedure in the Act will
provide a remedy for aggrieved
individuals, but cannet address the
underlying basis for discrimination and
inequity. It is arguable that the law should
seek to remedy only symptoms. Obviously,
it cannot be expecied to solve deep-rooted
problems and conflicts, but it would go
some way towards this by providing a
broader iramewoerk which includes
provisions for alternative dispute resolution.

To achieve equity through affirmative
action, the Bill should be more explicitly
complemented by measures contained in
the Skills Development Bill. Equity will not
be achieved without substantial
investment in human resource
development, linked with strategic
aorganisational goals. Legal ‘carrots and
sticks' will help, but, wtimately, effective
human resource development is a function
of the strategic importance given to it
within an organisation and mobilising
resourges to create a culture of people
development and cquiry. %
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Interventions
re  Arbitration 2 Facilitation
s Mediation ts  Commission of Enguiry
s Conciliation ri Public Participation
ri-  Relationship Building Process Design
«s  Dispute Systems Design ¥+ Survivor-Offender
er  Accounling Disclosure e ation
Training Courses
v Arbitration Skills Course
v Negotiation and Dispute Resolution Skills Course
¢» Labour Relations Act
e2 Business Finance and Information Disclosure
r» Understanding Employee Participation and Workplace Forums
13 Effective Dispute Resolution
r«- Conflict Management Skills
e Facistation and Dispute Resolution
v The IMSS5A Review, a quarterly publication that gives
readers a greater and more varied insight into the field of
alternative dispute resolution.
e The IMSSA Digest of Arbitration Awards contains
summaries of IM35A arbitration awards.
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