THE LAW AT WORK

The substamwe falrness
of retrenchments

hen trade umons challenge the
retrenchments of their
members in the Labour Court,
the inguiry is largely, if not entirely about
whether the employer followed a fair
procedure or not Seldom do the parties
and the Labour Court thoroughly consider
the substantive fairness of dismissals for
aperzbional requirements
We think it is high tume that the trade
union movement begins challenging the
employer’s substantive decisions to
retrench instead of only quibbling about
the proceduml issues We do not beliese
the actual decision to retrench is, or
should be, construed as a matter of pure
managerial prerogative, In order to do this
the trade union movement must expand
the notion of ‘substantive fairness’,

Substance and procedure

According to the Labour Appeal Court,'the
court will take great pains ... to ensure
that the retrenchment was not simply an
exercise to conceal an improper aim”, !
The court’s attitude seems Lo suggest
that procedural fairness 15 a factor to be
carefully considered when determuning
whether there is a fair reason for the
dismissal. In Visser v S4 Institute for
Medical Research the Labour Court stated
that:'It is, of course, trite that the
substantive fairmess of a retrenchment
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dismissal is wsually intricately linked to the

procedural fairness of such dismissal

because it is primarily by way of the

exhaustive consultations that are

envisaged by section 189 of the Act that

tlhe economic rationale, that is, the (Fair)

reason for the dismissal, is established '
The court’s promise to-

O ‘take great pams' to ensure that the
retrenchment does not conceal an
improper aim and

O 10 ascertain the substanuve fairmness of the
dismissals from whether the procedural
requirements envisaged in section 189
were compled with, is often of cold
comfort to workers who face the
prospect of the unemployment line

They require more than a review of

management's motive. They require a

thoroupgh mterrogation and

implementation of alternatives that do not
lead to job losses. This means that the

Labour Courts should not shy away from

their responsibilities to interrogate the

possible alternatives to retrenchment.
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Operational requirements
Qperational requircments are defined as
economic, technological, structural or
similar needs *The Labour Court has
interpreted the concept of operational
requirements very broadly and warned
against interfering in the business
decisions of employers. In Hendry ¢
Adcock Ingran:’ the court stated that:'If
the employer can show that a good profit
i5 10 be made in accordance with sound
economic rationale and 1t follows a fair
process to retrench an employee as a
result thereof it is entitled to retrenclt
When judging and cvaluating an
employer's decision to retrench an
employee this court must be cautious not
to interfere in the legitimate business
decisions taken by employers who are
entitled to make a prefit and who, in doing
»0, are entitled to restruchure their
business.

While interpreting the concept of
operational requirements very broadly, the
Labour Courts interpret the notion ol
substantive fairness very narrowly.

This attitude is based on the idea that the
decision to retrench is a managerial
preragative, The Labour Court 15
unwilling to second guess an cmployer's
decision,

in SACTWU & others ¢ Disereto! the
Labour Appeal Court chose to limit the
scope of the inquiry into substantive
fairness The court stated thac' The
function of a court In scrutinising the
consulation process iy not to secondl-
guess the commercial or business efficacy
of the employer’s ultimate decision (an
issue on which It is, generally, not qualified
to pronounce upon), but to pass
Judgement an whetlier the ultimate
decision arrived at was genuine and not
merely a sham (the hind of issue which
courts are called upon to do i different
settings, every day)!®

Commercial rationale
These statements seem to be the mast
direct and honest representation of the
ideolegical leaning of many of the judges
of the Labour Court. Evidently the Labour
Court has made use of the concept of the
commercial rationale of the employer. The
notion of commercial rationale is,
however, a double-edged sword. Workers
too have commercial objectives It should
come as no surprise, but their commercial
objectives include not losing their jobs.
And 50, from the workers’ pecspective, it
makes no commercial sense to shed jobs
to increase the profits of emiployers.
Fairness is the concept that is used to
balance the competing interests of the
employer and the worhers, The fact that
the operational reason is justifiable
commercially and from the employer's
peint of vicsy may not however mean that
the retrenchment is substanuvely fair,
Beciause of the court's reluctance to
interfere with management’s business
decistons, all the employer is required 10
show is that there was an operational
requirement and that it justifies the
decision to dismiss,

Undermining substantive
fairness

The effect of the court’s thinking is to
conflate the test for substantive fairness
with the test for whether there is an
operational requirement or not. This
means that is saon as the employer is able
tor show that there is an economic,
technological or structural reason for the
retrenchments, the substantive decislon to
retrench is properly and genuinely
justifiable.

It Is correct that courts should not be
able to simply step into the shoes of the
manager or boared of directors and make
decislons for them, The court should not
be able to interfere with the tegitimate
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business decisions of the employernWe
could not have our economy run by and
from the courts. But as long as the courts
are willing to assume that the decision to
dismusss is fair if an operational
requircment exists that is mtionally
connccied to the dismissals, the court is,in
essence, excluded from questioning the
furness of the decision. This is especially
problematic where the employees or their
trade union representatives have proposed
viable alternatives to retrenchment,

Why have the courts emphasised the
procedural instead of the substantive and
reduced the substantive to checking
whether there 15 an operational
requirement rationally connected to the
dismussals?

Perhaps the reason lies in the fact that
much of what is said about dismissals for
operational requirements in the LRA is in
fact couched in procedural Janguage.
Section 189 of the LRA is largely
procedural, although from the procedure

Unions have expressed dissatisfaction with section 189 of the LRA,

Ry

one may pick up some of the substantive
requirements, The Code of Good Practice
on dismissals for opemtional requircments,
which has now been incorporated into
schedule 8 of the LRA, only refers 1o
procedural requirements.

It 15 when seen in this context that
Acting Judpge Drassey s comments in the
case Sikbosana & others v Sasol Syntbetic
Freels © are so refrestung, ' There is, for
instance, no provision [in secton 189
stating that non-compliance with the
section makes a dismissal for operational
requirements unfair nor any provision
stating the converse - 1e that compliance
with the sectron makes the dismissal fair
...Section 189 has nothing cxpressly to say
on matters of fairness.)?

‘A court determining the fairmess of a
retrenchment must consider, in addition to
the matters for which the section
provides, whether the employer really
needed 1o retrench, what steps he took to
avoid retrenchment, and whether fair
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criteria were employed in deciding whom
to retrench Compliance with section 189,
in short, is neither 2 necessary nora
sufficient condition for the fairness or
unfairness of the applicable act of
retrenchment. The section gives content
and colour to furness n retrenchment and
its significance as such should not be
undermted; but ultimately it provides only
a gunde for the purpose, and cannot

be treated as a set of rules that
conclusively disposes of the issuc of
fairness’®

This reading of the LRA has important
implications:The test for the fairness of a
dismussal for operational requirements
must evaluate both the procedural and the
substantive. Section 189 is anly a guide to
assist in this evaluation. The factors
contiined 1n section 189 are not
conclusive, The courts should in addition
to these factors, consider whether the
employer really needed to retrench, what
steps it took to avoid retrenchment, and
whether fair enteria were employed in
deciding whom to retrench,

This case clearly supports a more in-
depth approach when determining the
fairness of dismissals for opermtional
requirements.The Labour Court is
encouraged to examine substantive
falrness beyond the inquiry of whether
there is an operational requirement that
justifies retrenchment.

Il the Labour Court is willing to
scrutinise the employer’s reasons for
deauding to retrench its employees, it will
g0 a long way in ensuring that employers
act In good faith and sincerely enpage with
employees belore making the declsion to
retrench.,

Testing substantive fairness

We believe that if the substantive firness
of the dismissals for operational rensons is
adjudicated upon, the substantive fairncss

of the dismissals must be evaluated on the
basis of all relevant criteria. It is not
possible to reduce all these factors to
writing at present. They will develop
through the Labour Court's judgements
over time, as the Labour Court is
confronted with ncw cases, It is
undesirable to limit the notion of fairness
and hinder its development.

However, here are at least some factors
that we believe should be considered:

Operational requirement

O 1s there an operational requirement?

Q Is the operational requirement genuine?

O Is there a rational and justfiable
connection between the aperational
requirement and the dismissals?

Necessity

Q Were the dismissals necessary?

O Would the continued existence of the
employer's enterprise be threatened if
there were no (or fewer)
retrenchments?

Fault and foreseeability

Q Was the operational requirement giving
rist to dismissals the fault of the
employer?

Q Was the emiployer able to foresee the
opcrational reasons for the dismissals?

A Did the emplover take any steps to
prevent these operational reasons?

Alternatives

QO Were there any reasonable alternatives?

O Were there any less restrictive and less
disadvantageous means of achieving the
employer's purpose?

Minimising the barm

O Dil the employer take any steps to
minimise the disadvantage or harm
causcd to the dismissed employcees?

0 Were those steps reasonable?
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Courts should consider the impact of the retrenchments on empioyers and employees.

Tmpact

0 What was the impact of the dismussal
on the employees and the employer?

The ‘operational requirement’ factors are

those the courts already consider.

Necessity

We do not think that the mere factor of
‘making more profit’, as the Labour Court
has previously found, is a good enough
reason to justify the substantive fairness of
a disrmssal for operational requirements
The dismissal should be operattonally
necessary, which means thar the
enterprise’s future should be threatened
Necessity itself is a relatively extensive
concept. It docs not mean that
retrenchments can only tahe place if a
company is about to go under. If a
company is to lose its international
competitne edge, it may be necessary to
introduce new technology that means that
workers lose their jobs But then the

company would have to show that the
nccessity of introducing this technology.

Alternatives

Perhaps the most important factor js
establishing whether there were
alternanives that would have saved jobs or
munimised the disadvantage or harm
caused by the disnussals

Of course, not all alternatives wil! be
the classic ‘win-win scenario’, that is,
satsfying the profit motive of the
employer and saving the jobs of the
workers Inevitably, and at least to some
extent, the judge wall be called upon to
weigh up the possible compromises The
ahernatives cannot be rejected purely
because they may translate into fewer
profits for the employer. The judge should
balance this with other factors, including
the loss of jobs. If, for example, there was
an alternative that meant fewer profits but
satisficd the employer’s need to remain
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globzlly competitive and also saved jobs,
the dismissal should be substantively
unfair?

Similacly, the employer’ failure to enter
into a re-employment agreement or co-
operate sufficiently with the Department
of Labour in developing a social plan for
the dismissed workers should point to
substantive unfairness.

Experts

Where it is dufficult for the Labour Court
ta determine these Lictors factually it
should be able to draw on cxperts Lo assist
it in its cvaluation.The CCAIA should have
a list of experts upon which it and the
Labour Court are able to draw upon,

To leave this up to the parties to
organise is not an efficient way of dealing
with this problem.Also, experts are usually
expensive and beyond the linancial reach
of many Irade union or worker litigants.

Fault and forseeability

Thesc factors contemplate the situation
where management may be required to
compensate workers if the necd to
reteench is as a result of management's
poor business practices,

One of the great frustrations of workers
arises when they see the enterprise being
run badly by incompetent managers who
do very little 10 rectify the problems, In
somue instances warkers actually warn
management of the consequences or
approach government for assistance to
ensure that the enterprise Is managed
properly. In these cases, the operational
reasons for the dismissals are foreseceable
and the fault of management and the
employer In the absence of them doing
anything about it, the dismissals must
surely be unfair,

These factors will encourge employers
and their management to be proactive and
act carly to avoid retrenchments mther

than allow the business to deterionute toa
point where retrenchments are inevitable.

Impact of the dismissals

Some argue that the impact of the dismissals
on the employees and the employer should
also be a factor that the courts consider,
They argue that it would put the dismissals
in perspective, If the employees obtained
alternative employment immediately
alterwards, then the unfairness of their
dismissals is less than for employees who
could not secure adtemative employment.
This may be the case. However, the impact
of the dismissals 1s important in determining
the nature of the relief that employees
should be awarded The relief may include
whether (o re-instate or resemploy the
workers and how much compensation
should be awarded to them,

Balancing the scales

These factors are not a checklist. They
should be considered as a whole. The
failure o enter into a re-employment
agreesment may in g particular context not
in and of itself render a dismissal unfair,
The scales will have to be balanced in
each case. %
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