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e used to have
recognition agrecment
With our company but we

lost our majority and the company.
has signed an agreement with
another union. Now the company
15 busy retrenching our members
Does it have a duty to consult with
our union?

Tha caso bolow concorning the
National Union of Metalworkrs of
South Africa (Numsa) should help
in this mateer.

A metal company dismissec
Numsa membors in 2008 for
operationl rassons and a day
thereatter romployad them on
difforent terms and conditions
Numsa brougt an application in
torms of section 189A(13) of the
Labour Roations Act.

During September to October,
tho company engaged in o
consultation procass with Numsa,
faciltated by tho Commission for
Concilation, Modiation and
Arbitrtion (CCMA). The result was
that the company ratranchod a
number of smployaes.

I tho sama poriod the company
indicted to Numsa that it
intendod to ombark on an
addtionsl retrenchmant axorcise
ofal s wookly paid omployoes
andto ro-angage thom on rates of
pay and conditions of servico
detormined by the minimum levels
in tho Matal Industrio Bargaining
Councir's Main Agroemrt.

o quostion was whathor the
company had a duty to consult
with Numsa which had 1ot it
majoriy and the company had
Signed 1 rocognition sgroomant.
with snother union, the United

Association of South Afrca (Usss).
The company srqued tha this
recognition agrcemont meant that
thora was no duty to consult
Nums,

Tha company reled on Maluioks
& Othors v Jonnson Tis (2008) to
Support its casa that it was not
obliged to consult with Numsa. In
this caso the Court had hold that
the hierarchy governing a
retronchment consultaion process
in section 189(1)(s)(d) LRA did
ot roquiro an omployor to consult
with any other union or individusl
amployaes whero the consulttion
wss done i terms of a collective
sgroomant.

e Court in Saccawy &
Anctner vAmalgamated Rotailors
2002) adopted a much broader
spprosch on whether or not an
amployar party hss a duty to
consult Hero the Court deslt with
the fsuc of consultaion in's casa
whora the smployar comsulted
with the racognised union which
s not mandated to ropresent
nonunion membars affocted by
proposed retranchmant. It hold

that tha employer still has  duty
to consult employees under the.
LRA even f thay are not union
members. Non-union members can
call on anybody they wish to
represant them including a union
ropresantative providad thay give
this person tha right to represent
them,

In the Numsa case, Judge
Miahleh, found that the company.
was obliged to consult with Numsa
and because it faled to do so the
retrenchment of Numsa members in
January 2000 was procedurally
unfair.The company was ordered to
reinstate the workers, on the same
terms and conditions without loss
of benafits and salary until the
company complied with a fair
procedure,

“The judge then ordered the
company to pay the legal costs of
the employees,

He furthar ordared the employees
t0 repay the company all amounts
paid to them as saverance and/or
notice pay after the dismissals
together with interes.

Tam employed at a timber
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of us went on a proteeted strike
which lasted almost two months
In January 2009 we resumed our
duties and offered our services to
the employer realising that the
serike was ineffective. The
employer wanted us (o enter Into,
new contracts of employment
which were less favorable than our
previous conditions. We refused to
sian the new contracts a5 the wages
were drastically reduced. Two
weeks later the employer Issued us
with 3 notice in terms of Section
189(3) of the Labour Retations Act.
Scabs employed during our strike
had taken our positions and the
emplayer wants to keep them. The
employer wants to retrench us.
What can we do to stop this?

In answering your question let's
start with the provisions of

Section 64(1)(c) of the LRA
Which provides that:"every
emploee has a right to strike and
every employer has racoursa to
lockeout”

Assuming that you were given a
notica of lock-out by your
employer after you natified them
about embarking on a strike, the
employer's conduct in hiring scab
labour would only be justified if
the lock-out notice was "defensive”
rather than "offensive”. A lock-out
is defensive if it i given in
reaction to a strike. However, it is
offensive if the natic is not given
in response to a strike.

Section 76(1)(b) of the LRA
provides that:"An employer may not
tak into amployment any person.
for the purposa of performing the.
work of any employee who is
locked out, unless the lockout i in
response to a strike”

Inthe case Vanadium
Tochnology v Numsa,a declaratory
ordar was fssued against the
employer who locked the gates and
denied workers entry unless they

signed a memorandum and failed to
pay the employees tendering their
services.This consttuted an
unprotected lock-out and the
employer was not entitled to
employ raplacement labour.

In Technikon South Afica v
Natesa the union claimed that the
proposed lock-out was offensive”
because it was not in response to.a
strike. Tha Labour Court declared
the loclcout notica invalid and
interdicted the company from
locking out the workers and
employing replacement labour: The
Labour Appeal Court noted that the
Act does ot disinguish between
dsfensive” and "offensive” lock-outs
but permits the employment of
roplacement labour when the lock
out i i responsa to a trike.

Your employer acted dishonestly
by giving you retrenchment notices
aftor you rofused to accept different
conditions of employment while
the loclcout was stil in force.This is
clear in the Vanadium Technology
case.If you prove that you wera
given notice of retrenchment
because you took part ina
protacted strike,the employer's
conduct is unfar and they can be
interdictod in torms of section
T8IA(13) of the LRAIf they
continue with dismissals

Howover although section 67(4)
of the LRA says an employer may
ot dismiss an employee for
participating in  protacted strike, it
oos not stop an employer from
faily lsmissing an employee under
the provisions of Chaptor VIILThis
could be for reasons relted to the
employee's conduct during the
striko,or for reasons based on
operational requirements.

However,a long strike may lead
to.asituation whero cismissal for
operational reasons becomes
justified.In Sacwus & others v Afrox
the Court found that the "right 10 a
job" depended on the existence of
the company.The idea that jobs can

ba shed in order for the anterprise
t0 survive therefore applies also in
the context of astrike. The point is
that the workers are ot baing
dismissed for striking,

What are the requirements for a faie
retrenchment?

When an employer seaks to
rtrench for operational reasons, the
retrenchment must be procedurally
and substantively far

Procedural firness

+ The employer is required to
consult people in terms of a
collective agreement.

« I there is no collective
agreement,the employer must
consult a registered union.

« I there is no union, the
employer must consut the
affected employees or their
representative.

* The employer must disclose in
writing to the other party all
relevant information, including
(@) reasons for proposed

dismissals;

(6)  alternatives s/he considered
before proposing the
dismissals and the reasons
for reecting aternatives;

(©) number of employees likely
to be affected and job
categories

(@ method for selecting
employees to dismiss

(e)  time or period during
which the dismissals will
take effect;

() severance pay proposed.

Substantive fairness
+ The consulting parties must
attempt to reach consensus on
measures to
() avoid the dismissals
(i) minimise the number of
dismissals
(i) change the timing of the
dismissals
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+ Method for selecting the 1f the employer fails to comply  Booyson Mashego is hoad of tho
employees to dismiss. wWith the above, the employee o Numsa Lagal Dopartment.
+ Soverance pay for dismissed  union apply to the Labour Court
employass. for an order to Matusi Staphen Bangogquia is a
+ Employer must allow the other  (s) compel the employer to logal officer at tho National
party to make reprasentation comply with a fair procedure;  Union of Mineworkers
on any matter on which they  (b)  interdict or restrain the
are consulting. employer from dismissing /£ you have any labour law
+ Employer must respond to the prior to complying with a fair  quaries, email or sond them to
ropresentation and, if s/h does procedure; salbeditor@iconcaza or
not agree, must state the (© diract an omployer to SALB Editor PO Box 3851
reasons for disagreeing reinstate an employe until  Joharnesburg 2000,
+ Employer must select the they have compliod with a
employees for dismissal fair procedure
according to agroed criteria  (d)  make an award for
and if no criteria have been compensation, if the above
agreed, criteria that ara fair and not appropriate. o
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